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$%��"�#�&(�')),�(�-6�$%')�+�,"$�$��$%��(')$"'+$�+�,"$�A�)��!��
3�&�"� ��"� '#'$�(�&�$,"�4
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+�)��A�)�"�#�&(�(�?!�"�!,"$%�"��"�+��('&3)�+�&)')$�&$�A'$%
$%')���'&'�&�@�$��(�$�"#'&��$%�$�$%��#�&(�$��A�)���3�&�"� 
�&���D2������0�E���%��(')$"'+$�+�,"$�A�&$��&�$��+�&+ ,(��$%�$
$%��	'>$%��'"+,'$�(�+')'�&�%�(�&�$��(("�))�(�$%��=� '('$6��!
� �'&$'!!C)� "�3')$"�$'�&�� � ��)�(� �&� '$)� +�&+ ,)'�&)� $%�$� $%�
"�#�&(�A�)�3�&�"� ��&(� $%�$� $%')�+�,"$�%�(�&�$��(("�))�(�
�'$%�"� �>� '+'$ 6� �"� '#� '+'$ 6�� $%�� =� '('$6� �!� � �'&$'!!C)
"�3')$"�$'�&��$%��(')$"'+$�+�,"$�%� (�$%�$�'$�+�, (��=� ,�$��$%�
"�3')$"�$'�&�A'$%�,$�='� �$'&3�$%��#�&(�$��", ��

��&$"�"6�$��$%��(')$"'+$�+�,"$C)�+�&+ ,)'�&��%�A�=�"��$%')
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%�=�� '&+�""�+$ 6� "� '�(� �&� �+$'='$6� A%'+%� �++,""�(� �!$�"
�  �"(C)�"�3')$"�$'�&�����+�,)���  �"(C)�"�3')$"�$'�&�)%�, (�&�$



�� 	�����������
��������������	������

�����������������������������������

�����������

IHGHUDO UHJLVWUDWLRQ DQG D VHQLRU XVHU ODWHU LQVWLWXWHV FRQFXUUHQW XVH
SURFHHGLQJV� ,Q WKDW FDVH� WKH FRXUW VWDWHG WKDW�

>:@KHUH WKH SULRU XVHU GRHV QRW DSSO\ IRU D UHJLVWUDWLRQ EHIRUH
UHJLVWUDWLRQ LV JUDQWHG WR DQRWKHU� WKHUH PD\ EH YDOLG JURXQGV�
EDVHG RQ D SROLF\ RI UHZDUGLQJ WKRVH ZKR ILUVW VHHN IHGHUDO
UHJLVWUDWLRQ � � � IRU � � � SHUPLWWLQJ WKH SULRU UHJLVWUDQW WR UHWDLQ WKH
QDWLRQZLGH SURWHFWLRQ RI WKH DFW UHVWULFWHG RQO\ E\ WKH WHUULWRU\
RI WKH SULRU XVHU�

,G� DW ���� Q���� ,Q:HLQHU .LQJ ,QF� Y� :LHQHU .LQJ &RUS�� ��� )��G ���
�&�&�3�$� ������ WKH FRXUW JDYH UHJLVWUDEOH ULJKWV WR DOO SRUWLRQV RI WKH
8QLWHG 6WDWHV LQ ZKLFK WKH PDUN KDG QRW EHHQ XVHG WR WKH MXQLRU XVHU
UHJLVWUDQW� UDWKHU WKDQ WKH VHQLRU XVHU� ,G� DW ���� :KLOH HPSKDVL]LQJ WKH
QHHG WR FRQVLGHU LQGLYLGXDOO\ WKH IDFWV LQ HDFK FDVH� WKH FRXUW KHOG WKDW LQ
VRPH FDVHV� ³WKHUH LV D SROLF\ RI HQFRXUDJLQJ SURPSW UHJLVWUDWLRQ RIPDUNV
E\ UHZDUGLQJ WKRVH ZKR ILUVW VHHN UHJLVWUDWLRQ XQGHU WKH /DQKDP$FW�´ ,G�

DW ����
$OWKRXJK WKHVH FDVHV DGGUHVVHG WKH YDOLGLW\ RI D MXQLRU XVHU¶V

UHJLVWUDWLRQ� ZKLFK ZH GR QRW HYDOXDWH KHUH� ZH UDLVH WKHP WR VKRZ WKDW
WKH UHVXOW ZH UHDFK EDVHG RQ SURFHGXUDO UXOHV GRHV QRW SURGXFH D UHVXOW
LQKHUHQWO\ FRQWUDU\ WR WKH /DQKDP $FW� ,Q DGGLWLRQ� ZH ILQG WKDW VRPH RI
WKH JHQHUDO JXLGHOLQHV XQGHUO\LQJ FRQFXUUHQW XVH SURFHHGLQJV PD\ GLUHFW
RXU GHWHUPLQDWLRQ RI DQ HTXLWDEOH GLYLVLRQ RI JHRJUDSKLF SULRULW\ LQ WKH
SUHVHQW FDVH�

+�,"$��""�(�'&�+�&+�  '&3�� �'&$'!!C)�!�(�"� �"�3')$"�$'�&��A�
+�&+ ,(�� $%�$� $%�� �>$�&$� �!� $%�� 3��3"��%'+� �"'�"'$6� �!� $%�
��"$'�)�#,)$�-��(�$�"#'&�(�-6�$%���"�),#�$'�&��!�� �'&$'!!C)
!�(�"� � "�3')$"�$'�&� �&(� �&6� �"'�"� +�##�&�  �A� "'3%$)
�)$�- ')%�(� -6� (�!�&(�&$)�� ��)� $%')� +�,"$� %� (� �&� $%�� !'")$
����� ��?�  �"(��&$�"�"')�)C�!�(�"� �"�3')$"�$'�&��!�$%�����
�����
��)�"='+��#�"<�������)�"=�)��)��"'#��!�+'���='(�&+���!
�A&�")%'���&(�� �+�)��&�(�!�&(�&$)�$%��-,"(�&��!�)%�A'&3
$%�'"��"'�"����"��"'�$'�&��&(�+�&$'&,�(�,)���!�$%������#�"<�@
	���������.����(��$�FI.�������')�$%��)�&'�"�,)�"��%�A�=�"���&(
?$%�� )�&'�"�,)�"� +�&� "� 6��&� '$)� +�##�&�  �A�,)�� $���"�=�
�>+ ,)'=�� "'3%$)� '&� '$)� $�""'$�"6� �!� ,)�� �&(� �=�"+�#�� $%�
"�3')$"�&$C)��"'#��!�+'���"�),#�$'�&�@���5+��"$%6�M��.4IF�

�%��(')$"'+$�+�,"$�+�&+ ,(�(�$%�$�����A�)�$%��)�&'�"�,)�"
�!�$%��#�"<�-�)�(��&�$%��!�+$�$%�$�����,)�(�$%��#�"<�'&�$%�
�� ,#-,)��"����"'�"�$���  �"(C)�!'")$�,)��'&�2,&���!��������
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3ODLQWLII DOVR DOOHJHV WZR DGGLWLRQDO JURXQGV RQ ZKLFK WKH GLVWULFW

FRXUW HUUHG LQ SHUPLWWLQJ GHIHQGDQWV WR DGG WKH FRXQWHUFODLP FKDOOHQJLQJ
SODLQWLII¶V IHGHUDO UHJLVWUDWLRQ� )LUVW� SODLQWLII DOOHJHV WKDW WKH FODLP ZDV
D FRPSXOVRU\ FRXQWHUFODLP DQG WKXV� XQGHU )HG� 5� &LY� 3� ���D�� ZDV
ZDLYHG E\ GHIHQGDQWV ZKHQ WKH\ IDLOHG WR LQFOXGH LW LQ WKHLU RULJLQDO
DQVZHU� 6HFRQG� SODLQWLII DOOHJHV WKDW HYHQ WKRXJK D SDUW\ PD\ DPHQG LWV
SOHDGLQJ E\ OHDYH RI WKH FRXUW ZKHQ MXVWLFH VR UHTXLUHV� DPHQGPHQW LV QRW
SHUPLWWHG LQ FDVHV� LQFOXGLQJ WKLV RQH� ZKHUH WKHUH KDV EHHQ EDG IDLWK�
XQGXH GHOD\ DQG XQIDLU SUHMXGLFH� %HFDXVH ZH FRQFOXGH DERYH WKDW WKH
GLVWULFW FRXUW YLRODWHG WKH PDQGDWH UXOH E\ SHUPLWWLQJ GHIHQGDQWV WR DGG
WKH FRXQWHUFODLP LQ TXHVWLRQ� ZH QHHG QRW UHYLHZ WKHVH FODLPV DQG ZH
GHFOLQH WR GR VR�

,)�$��3�,3��$%��3��3"��%'+�"�&3���!�(�!�&(�&$)C��"'�"�,)�
�!�$%��#�"<�����"�$%�)��"��)�&)��A��=�+�$��$%��'&B,&+$'�&
�&(� "�#�&(� $%')� +�)�� $�� $%��*')$"'+$���,"$� !�"� !,"$%�"
�"�+��('&3)����%��*')$"'+$���,"$�!'")$�)%�, (�#�<��!�+$,� 
!'&('&3)� (�!'&'&3� $%�� "�3'�&� A%�"�� (�!�&(�&$)
+�&$'&,�,) 6� ,)�(� $%�'"� ���� #�"<� -�!�"�� � �'&$'!!C)
"�3')$"�$'�&���&(�$%�&�)%�, (�')),���&��"(�"�3"�&$'&3�$%�
���"��"'�$��)+�����!�'&B,&+$'=��"� '�!�

	������� ��.� ��F(� �$� F.��.��� � 
&� $%��  �)$� )�&$�&+�� �!� $%�
 �&3,�3��G,�$�(��-�=���$%')�+�,"$��"�='(�(��>� '+'$�� '#'$�(
'&)$",+$'�&)�$��$%��(')$"'+$�+�,"$�"�3�"('&3�$%��"�#�&(����%�
(')$"'+$�+�,"$�!�' �(�$���(("�))�$%�$�)�&$�&+��A%�&�'$�+�&+ ,(�(
$%�$� $%')� A�)� �� 3�&�"� � "�#�&(�� � �%')� +�,"$� "�)$"'+$�(� $%�
(')$"'+$�+�,"$C)��+$'�&�$���& 6�$%�$�&�+�))�"6�$��#�<��),!!'+'�&$
!'&('&3)��!�!�+$��&(�')),���&����"��"'�$� 6� '#'$�(�'&B,&+$'�&�

�%,)�� A�� +�&+ ,(�� $%�$� $%�� (')$"'+$� +�,"$� ='� �$�(� $%�
#�&(�$��", ��-6���"#'$$'&3�$%��+�,&$�"+ �'#�-6��#�&(#�&$�

�

�)���"�), $�� $%��(')$"'+$�+�,"$C)�", '&3��&�$%�$�+�,&$�"+ �'#
+�&&�$� )$�&(� �&(� A�� "�=�")�� $%�� (')$"'+$� +�,"$C)� �"(�"
+�&+� '&3�� �'&$'!!C)� $"�(��&�#�� "�3')$"�$'�&�� �H�� "�'&)$�$�
�  �"(C)�!�(�"� �"�3')$"�$'�&��A'$%�$%�� '#'$�$'�&)�(')+,))�(
-� �A�
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'$)� "'3%$)� �&(� (�!�&(�&$)C� "'3%$)� $�� $%�� )�"='+�� #�"<�� � �$
+�##�&� �A���A&�")%'���!�$"�(�#�"<��"�)�"='+��#�"<�"'3%$)
')��-$�'&�(�-6��+$,� �,)����2���%�#�)�5+��"$%6����5+��"$%6
�&��"�(�#�"<)��&(�&!�'"���#��$'$'�&�M��.4��D�$%��(������E
K%�"�'&�!$�"�5+��"$%6L�����%��!'")$�$��,)����#�"<�'&�$%��)� ���!
3��()��"�)�"='+�)�')�$%��?)�&'�"�,)�"@��!�$%��#�"<��&(�3�'&)
+�##�&�  �A� "'3%$)� $�� $%�� #�"<� '&� $%�� 3��3"��%'+� �"��� '&
A%'+%�$%��#�"<�')�,)�(���

�A&�")%'��"'3%$)�! �A��& 6�!"�#��"'�"�,)����'$%�"��+$,� ��"
+�&)$",+$'=������(�"� �"�3')$"�$'�&��!���$"�(�#�"<��"�)�"='+�
#�"<�+�&&�$�+"��$��"'3%$)��&(��"'�"'$6��=�"��$%�")�A%��%�=�
�"�='�,) 6� ,)�(� $%�� #�"<� '&� +�##�"+��� -,$� !�(�"� 
"�3')$"�$'�&� ')� �"'#�� !�+'�� �='(�&+�� �!� $%�� "�3')$"�&$C)
�A&�")%'�� �&(� �>+ ,)'=�� "'3%$� $��,)�� $%��#�"<�� �I��	���
MM���I0D-E�����ID�E���&(�+�&)$'$,$�)�+�&)$",+$'=��,)���!�$%�
#�"<����5+��"$%6�M��.4F/�D�$%��(������E���?��&)$",+$'=��,)�@
#��&)�$%�$�A%'+%��)$�- ')%�)����"'�"'$6�(�$��A'$%�$%��)�#�
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+�##�&� �A�����5+��"$%6�M��.4F/�D�$%��(������E����
&�$%�
$6�'+� � +�)�� '&�A%'+%� �� )�&'�"� ,)�"� ��� '�)� !�"� $%�� !�(�"� 
"�3')$"�$'�&�� ?K+L�&)$",+$'=�� ,)�� A'  � !'>� �� "�3')$"�&$C)
&�$'�&A'(�� �"'�"'$6� "'3%$)� '&� �� #�"<� !"�#� $%�� !' '&3� �!� '$)
��� '+�$'�&�!�"�"�3')$"�$'�&�@������
&�$%��+�)��'&�A%'+%���B,&'�"
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"�3')$"�$'�&�$��$%��B,&'�"�,)�"�����5+��"$%6�MM��.4�����I4IF�
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:H PDNH QR ILQGLQJV DV WR ZKHWKHU WKHUH H[LVWV DQ\ RWKHU IRUXP LQ

ZKLFK GHIHQGDQWV FRXOG VXFFHVVIXOO\ FKDOOHQJH SODLQWLII¶V IHGHUDO
UHJLVWUDWLRQ RU UHTXHVW FRQFXUUHQW IHGHUDO UHJLVWUDWLRQ� :H GR QRWH�
KRZHYHU� WKDW XSKROGLQJ DW OHDVW D SRUWLRQ RI D MXQLRU XVHU¶V IHGHUDO
UHJLVWUDWLRQ DJDLQVW D VHQLRU XVHU¶V FKDOOHQJH LV QRW LQFRQVLVWHQW ZLWK WKH
/DQKDP $FW RU SULRU FDVHODZ�

)RU H[DPSOH� LQ ,Q UH %HDWULFH )RRGV &R�� ��� )��G ��� �&�&�3�$�

������ WKH 8�6� &RXUW RI &XVWRPV DQG 3DWHQW $SSHDOV ILUVW HVWDEOLVKHG WKH

UXOHV IRU FRQFXUUHQW XVH SURFHHGLQJV� 7KH FRXUW DFNQRZOHGJHG WKH UXOH

WKDW LQ WKH W\SLFDO FDVH� LQ ZKLFK QHLWKHU SDUW\ KDV D IHGHUDO UHJLVWUDWLRQ�

WKH VHQLRU XVHU LV HQWLWOHG WR D UHJLVWUDWLRQ FRYHULQJ WKH HQWLUH 8QLWHG

6WDWHV� H[FHSW DUHDV RI SURYHQ XVH E\ WKH MXQLRU XVHU� ,G� DW ���� 7KH FRXUW

UHFRJQL]HG DQ H[FHSWLRQ� KRZHYHU� LQ WKH FDVH ZKHUH D MXQLRU XVHU JHWV D
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